
 
 
 
 

HR and tax alert 

Europe 

Executive summary 
Our previous HR & Tax Alerts have 
highlighted the challenges facing many 
companies following the introduction 
of the Regulation (EU) No. 883/2004. 
This Regulation became effective on 1 
May 2010 in relation to determining 
the social security contribution and 
benefit position of EU nationals. As of 
1 January 2011, Regulation (EU) No. 
1231/2010 extends the coverage of 
the new social security regulation to 
non EU nationals (“third country 
nationals”) moving within the EU with 
the exception of the United Kingdom 
and Denmark. 
 
Background 
As of 1 May 2010 the social security 
position of cross-border workers 
within the EU is determined under 
Regulation (EU) No. 883/2004. 
However, the regulation was only 
initially applicable to EU nationals and, 
therefore, until the recent extension of 
coverage to third country nationals it 
was still necessary to consider the 
previous legislation, EEC Council 
Regulation No. 1408/71, when 
determining the position of a third 
country national. 
  
As of 1 January 2011 the new 
regulation also now applies to cross-
border workers who are third country 

Regulation (EC) No. 883/2004, in relation to 
determining social security liabilities for cross-border 
workers is now applicable to third country nationals, 
effective 1 January  2011 

nationals and are legally resident in 
the territory of a member state. The 
new regulation will have a major 
impact on the social security position 
of cross-border working third country 
nationals as it introduces new 
requirements and revised application 
processes if such an individual is to 
remain in home country social security 
coverage. 
 
Consideration needs to be given to the 
technical changes and impacts to 
ongoing contribution liabilities aligned 
with the additional new administration 
that is required by all employers as for 
nationals of EU member states.  
 
Additionally, consideration will need to 
be given to specific transitional rules 
where individuals may remain covered 
under the previous legislation for a 
period of time unless they decide to 
opt into the new regulation. 
 
Since the UK and Denmark did not 
adopt the extension of the new 
regulation to third country nationals, 
from a UK perspective the authorities 
have confirmed that they believe that 
the previous Regulation 1408/71 
continues to be applicable in terms of 
third country nationals. In relation to 
Denmark neither the previous 
regulation 1408/71 nor the new 

January 2011 



 

 HR and tax alert 2 

Ernst & Young 
 
Assurance | Tax | Transactions | Advisory 
 
About Ernst & Young 
Ernst & Young is a global leader in 
assurance, tax, transaction and advisory 
services. Worldwide, our 141,000 people 
are united by our shared values and an 
unwavering commitment to quality. We 
make a difference by helping our people, 
our clients and our wider communities 
achieve their potential. 
 
 
Ernst & Young refers to the global 
organization of member firms of Ernst & 
Young Global Limited, each of which is a 
separate legal entity. Ernst & Young 
Global Limited, a UK company limited by 
guarantee, does not provide services to 
clients. For more information about our 
organization, please visit www.ey.com 
 
 
About Ernst & Young’s Human Capital 
services  
Our global mobility team advises many 
of the world’s largest global employers – 
as well as those just venturing into their 
first foreign country. Our performance 
and reward professionals help you 
design compensation programs and 
equity incentives that really engage 
your key people. We help you meet your 
executive tax compliance obligations, 
stay on top of regulatory change, 
manage your global talent effectively 
and improve your function’s strategic 
alignment. It’s how Ernst & Young 
makes a difference. 
 
 
www.ey.com 
 
 
© 2011 EYGM Limited. 
All Rights Reserved. 
 
 
EYG no. DN0327 
 
 
 
 
 
 
 
 
 
 
 
This publication contains information in 
summary form and is therefore intended 
for general guidance only. It is not 
intended to be a substitute for detailed 
research or the exercise of professional 
judgment. Neither EYGM Limited nor any 
other member of the global Ernst & Young 
organization can accept any responsibility 
for loss occasioned to any person acting 
or refraining from action as a result of any 
material in this publication. On any 
specific matter, reference should be made 
to the appropriate advisor. 

 regulation 883/2004 applies to third country nationals. 
 
 Employers with assignments from or to the UK will, therefore, face the ongoing 
challenge of needing to consider two different regulations and following two 
different administrative processes depending on the nationality of the employee. 
 
With respect to Switzerland and the three other EFTA member states Iceland, 
Liechtenstein and Norway, the old Regulation 1408/71 still continues to apply 
while they consider adopting Regulation (EU) No. 883/2004. 
 
Next steps 
It is essential that all employers with cross-border workers within Europe review 
and consider implications of the new regulation for third country nationals in 
relation to: 
• Current cross-border workers in particular with respect to the application of the 

transitional rule 
• New cross-border workers in particular from a technical and administrative 

perspective with respect to new legal requirements and processes 
• Different legal requirements and processes for assignments from and to the UK 
• Potential opportunities to reduce ongoing social security liabilities via the 

structuring of international assignments and application of the new regulation 
to third country nationals  
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